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The Lord Chancellor said, that in rising to call the attention of the House to 

ertain alterations which he proposed to make with respect to the Court of 

/hancery, he could not disguise from their lordships, any more than from him- 

3lf, that he found himself in a position of no small hazard, and of very consi- 

erahle anxiety, and one which exposed him to severe, though probably 

inflicting censures. After an evil had endured for so many years, he might 

ly ages, it might expose him to the imputation of no inconsiderable presump- 

on that he should attempt not to expose it, for that had already been done so 

Fectually, that the conviction of the evil was deeply and universally felt, — but 

apply a remedy to it. His answer to that was, that his duty — his double 

aty, as a member of the Legislature, and as the presiding judge in the Court from 

hich all this evil was said to arise — ^imposed on him the obligation of making 

mself liable to this charge of presumption. He was next liable to be told^ no 

mbt, that men, greater and wiser, and far more experienced judges in that Court, 

an he was, had sitten there and there passed their time, without ever, even in 

e maturity of their experience, and up to the close of their career, attempting 

do that which he, in the beginning of his career, had attempted. His answer 

that was, that those great and learned men — and they were men whose 

tegrity was unspotted and whose capacity was undoubted — went into the 

ourt, and for a while tarried there, with the same desire which he now had to 

>ply a remedy to the admitted evils -, hut that such was the nature of those 

ils, so great was their tendency to extend themselves — to push out their 

oots — to throw forth their ramifications — to spread out their roots, till, as it 

re, they enveloped all around them, — that hardly any judge ever acquired a 

oting in the Court without being caught in their entanglements. That was; 

e excuse which the learned persons he had referred to made for having passed 

eir time without having made any efforts to provide a remedy for the evils^ 

e existence of which they admitted. But for him there would be no excuse, 

wise by their experience, — if, warned by their example, he did not at the: 

ginning attempt to do, what if he were to wait until he had tarried for a little 

3UM)n in the Court, he should like them be incapacitated from doing. This 

is the great charge which he would meet at the outset, because it was pro- 

ble that it would be urged in the progress of the discussion. It would be 

d of him, that he who was a mere novice and quite raw in the Court of 

lancery, had attempted an innovation on the ancient practice of the Court, 

to sum up all in one word, the head and front of his offending was, that he 

s a Chancery reformer. A reformer was a name odious and to be repro- 

ted in all places, but especially in the Court of Chancery — a Chancery re- 

mer was a monster composed of two parts, which were utterly and irrecon- 

ibly incongruous. His answer to this charge he had in part already antici- 

led. Short as had been his C'hancery life up to the present hour, he almost 

9ady began to feel the difficulties which had encumbered, overpowered, 
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and mastered the good intentions of his illustrious predecessors. He aln 
already began to feel that he was becoming attached to the soil. He fea 
that he was getting involved in the entanglements which had prevented fori 
judges from effecting reform. He almost already began to find himself in 
pacitated from attempting it ; and he was certain th^t if he remained bu 
short time longer, all his attempts to shake himself loose from the cntani 
ments which were forming themselves around him would be vain — 

'* Vix prece iinita» torpor gravis alli^at artus : 
'^ Mollia cinguatur tenui prscor^ia Ubro. 
" In froudem crines, iu raraos brachia crescunt: 
'' Pes modo tam velox pigris radicibus bseret : 
*' Ora cacumen obit : remauet nitor udus in ilia." 

He felt that he was on the pointy if he should delay a little longer, of becomin] 
his flight from the light of day a fixture rooted in the soil of the place ; an( 
he flourished there, it would be only as the laurel in the fable did — as a mo 
ment of his escape from the embraces o f the god of light. — (A laugh.) Tt 
considerations had induced him to break loose from the entanglements aroi 
him, and to frame a plan for amending the evils complained of, which, with 
further preface^ he would state to their lordships. Omitting all unnecess 
technicalities, it would be sufficient for him to say, *' the Court of Chaucei 
in order to bring to their lordships' mind, as it were instinctively, though 
hoped to God not experimentally, the idea of delay, expense, and vexation, 
suming all this as a matter of course, he would only beg their lordships to 
lieve that there were some redeeming points in the Court of Chancery, — t 
they were not quite so black as they were painted, like other judges who [ 
sided in the courts below. — (A. laugh.) The question was, whether one or 
simple, easy^ and safe remedies could be applied to this great mischief, 
would not trouble their lordships with details on points of practice which ^ 
./'" be incorporated with bills which he proposed to introduce, but would ei 

J his time in making first a statement of the general principles on whi 

/s. thought that a judicious reform of the Court of Chancery should proceed 

next in applying those general principles to certain specific points which 
tended to introduce into his bills. ,The first of those principles which he 
^"^ take leave to lay down was, that it was always better, in attempting to n 

an evil, to change the machinery of the tribunals, rather than to a) 
system of the legal polity of the country on which the disposition of 
and the rights of the subject depended. It was better for many obviom 
and in the first place it was safer ; and that, in all changes, he took 
first and cardinal point. Nothing could be more clear than that a cl 
the construction of a certain court was much more definite and limit 
easily effected, and, if found not to answer, more easily remedied than 
in the laws, which affect the rights of the subject and the disposition of 
which frequently occasioned great mischief. He could quote an instar 
would prove, in an alteration of the law which regarded the rights f 
and property generally, involved a principle of a retrospective naturr 
and learned member of the other House had introduced a bill f 
registry, which contained a clause affecting the rights of persons w! 
property which was omitted to be registered. The bill, therefore, 
titles to property which were undisputed before the bill was introdac 
fore he considered it safer to amend the machinery of a court than 
alteration in the system of jurisprudence. If the new machiner 
good, many of the evils would be gradually eradicated. He w 
too strong a proposition when he said that in the early ages of Er 
dence the great bulk of the statute-laws owed their origin to the 
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the tribunals. How many of the laws which give security to persons and pro- 
perty did we owe to the estabh'shment of trial by jury ? 

He now came to his second proposition, which was, that the administrative 
functions of judges, or of officers in the nature of judges, should be kept as far 
separate and apart as possible from their judicial functions. At present, they 
were blended in both the great branches of Chancery practice. The third 
principle which he would lay down was, that viva-voce examination of wit- 
nesses should be substituted for examination on interrogatories. The witnesses 
who came into the Court of King's Bench, besides the incalculable advantages 
of been seen by the judge and jury, give their answers in the hearing of the 
person who proposes the questions. The counsel hears the answer to the first 
question before he puts the second, and the answer to the second before he 
proposes the third ; and the counsel who cross-examines has previously heard 
Ihe examination in chief. In the Court of Chancery nothing of the kind took 
»lace. A learned counsel drew up a set of interrogatories in the absence of a 
Htness, which were to be proposed to him at a future time. Then, with 
pspect to cross-examination, how could a counsel cross-examine a witness 
^hen he had not heard his examination in chief? Yet this a Chancery bar- 
ister was obliged to do upon interrogatories, and 'therefore the cross-examina- 
on of witnesses in the Court of Chancery was perfectly useless. Hig third 
roposition, therefore, was to allow viva-voce examination of witnesses in the 
resence of the parties, their counsel, or attornies. So dangerous was it found 
i cross-examine on interrogatories in the Court of Chancery, that it was hardly 
^er resorted to except as to the credit and character of a witness, and thea 
ie answers were sure to be unfavourable to the parties proposing them. His 
iurth principle related to the remuneration of the judges, and their dependent 
Beers. He thought that judges should be well rewarded. For that high 
lecies of labour men should be amply, not extravagantly^ remunerated ; but it 
Ight to be by salaries,— not by fees. When a judge received fees on every 
^p of the proceedings in a cause, it raised up a temptation in the mind of the 
jdge to augment his fees by encouraging expense and delay to the suitor. It 
ight be said that judges were not likely to be swayed by such considerations, 
hey were men standing in a high and conspicuous situation — men selected 
r their unspotted and unimpeachable integrity, as well as for their great 
ipericnce and general fitness for their exalted stations. They were likewise 
ider the observation of a watchful and jealous public, and many of them had 
its in either House of Parliament, where they might be called upon to explain 
|y part of their conduct which might be considered objectionable. Nevex- 
pless, he was opinion that men, however high their character might be, ought 
t to be placed in circumstances in which their interests came in conflict with 
bir duty. But even if it were certain that his interest would succumb to hig 
ity, it was of the greatest importance to avoid placing a judge in a situation 
|ere he must be an object of jealousy and watchful suspicion. It was on 
ise grounds, therefore, that he considered it advisable that judges should 
I be paid by fees arising out of the steps in the progress of a cause. Above 
I however, it was most necessary that inferior officers not possessing the 
pe degree of honour and character as judges, — not acting in the face of the 

t lie,— not responsible personally to Parliament and the country, but who 
id in the dark, and had great power to multiply the steps in the progress of 
kuse in proportion to which was the amount of fees which they received,— 
) |ve all, he said emphatically, it was necessary that these persons should not 
5 Remunerated by fees. One observation occurred upon this point. Judges 
- jld always execute the duties of their offices with equal zeal, whether they 
i Jld be paid by a fixed salary or by fees, but that might not be the case 
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^vlth inferior officers. A reform of the nature of that which he now propose 
was tried some time since in Ireland, and it was found that the officers when pai 
by a salary did not display the same activity in discharging the duties of the 
office as when paid by fees. Suppose a judge or his inferior officer received 
fee of 1 Z. upon every case which he mi^ht try, whether it should be long 
shorty it was clear that it would be his interest to try as many causes as ' 
could ; and it was equally clear that he would have no interest in multiplyi 
the stages of a suit. 

Having stated generally the principles on which his plan of reform \i 
founded, he would now proceed to state the divisions and nature of the plj 
The Court of Chancery had, from the earliest ages, been placed in posseas 
by the Crown of one great branch of jurisdiction which did not properly bel( 
to it, — ^he meant the care of lunatics. Chancery lunatics were persons decla 
to be so under an inquisition directed to issue by the Lord Chancellor, \^ 
alone had power to that effect. Very considerable inconvenience arose frv 
the present state of this important branch of jurisdiction. The property of ^ 
lunatics came under the sole and absolute jurisdiction of the Court, ^q 
present there were 400 Chancery lunatics. The allowance made for the 
maintenance, by order of the Court, was 134,000Z. per annum. This sui 
was a part of the lunatics' own property. In other cases the whole of ik 
lunatics* property was appropriated to their support. The whole amount devote 
to the maintenance of lunatics was about 160,000/. per annum. The who 
of the property belonging to lunatics, in the possession of the Court » 
Chancery, was estimated at 6,000,000/., 7,000,000/., and even 8,000,00(« 
This was under the absolute control of the person who held the great sei 
It was a most anxious, fearful, as well as a most important trust ; wherefoc 
the^law had wisely vested it in the Sovereign, and the Sovereign, with cone- 
mitant wisdom, had delegated it to the Lord Chancellor, whose high a 
responsible situation gave the best security for its being correctly administere 
Great defects, however, existed in the mode of working the commission, a; 
also in the mode of keeping the unhappy persons who were declared Chance 
lunatics. God forbid that he should say one word against the learned 
excellent persons who were usually selected to act as commissioners. Beti 
men, he believed, could not be found. But the commissioners were usua 
selected from amongst barristers who were commencing their profession 
career, — men who had never been accustomed to the examination of witness, 
—and yet they were called upon to try an issue of a most important ad 
difficult nature, to decide and deal with evidence which required the exerce 
of great judgment. These commissioners also were paid by fees, which c- 
cumstance was an inducement to them to adjourn at an earlier hour than ms 
necessary. He did not mean to say that the present commissioners would »c 
influenced by such motives, but others might. The late Chancellor hd 
referred this matter to Mr. EUingworth, a gentleman as distinguished for Iv 
antiquarian knowledge as for his abilities as a lawyer ; and in the course of U 
researches he had discovered a curious fact, which he might mention by te 
way, — namely, that on one occasion the twelve judges declared what hs 
called the statute of Henry II. to be no statute at all, but only a privtc 
document. The learned individual to whom he had referred had ascertaird 
that there was only one instance in which a commission de lunatico inquirerU 
had been conducted by two commissioners. In all other instances the numcr 
of commissioners was three or four. It was his intention to propose, thatin 
all cases which were disputed, such as those of Lord Portsmouth, and onein 
which he was employed as counsel, and which lasted for eight days, the isue 
should be tried before one of the judges of Weistminster hall. This, of italf. 
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he took to be a great improvement^ for more scandal had aruen to the Conrt 

of Cbanceiy with respect to thk branch of its jurisdiction than any other* 

The mode in which lunatics were kept was marked by great defects. The next 

of kin was usually appointed the committee for taking care ^i the lunatic's 

person ; and the heir-at*law the committee of his property. After these com- 

t mittees were appointed^ the Court lost sight of the lunatic. It knew not 

whether he were ill-treated or well-treated^ — whether his committee were 

anxious to watch the first symptom of returning reason, and to fui the flame 

3 which would remova the torpor of the mind, — whether, in one word, the 

. committee were anxious that the trust should terminate. He would state a 

1 circumstance which occurred in the Court of Chancery only last week, vhich 

2 would show bow much watching this branch of the jurisdiction required. One 
c of the Chancery lunatics was a clergyman, with an income of 600/. The 
c committee of his person combined together to put 500/. of this sum in their 
r pockets, to which end they proposed to remove the lunatic from a private 
< place of confinement, near Bristol, to a pauper lunatic asylum in the county 
L of Lancaster. This circumstance was only discovered by accident, and it was 
L: possible that there were other instances of a similar nature. He proposed to 
K establish a board for the management and proper care of lunatics, the expense of 
A which would be defrayed by a sum levied on the lunatics* estates. Under the super* 
c intendence of this board, these unhappy persons would receive etrery necessary 
I. attention, and the public would be satisfied that they would be restored to the 
\ management of their property at the earliest moment at which tliey could 
I safely be intrusted with the care of it. He believed this plan to be one of 
] great wisdom, and he could say that, without the slightest breach of modesty 
K 01 humility on his part, for the whole merit of it was due to his learned pre« 
I decessor. That noble lord had almost matured his plan before he left office, 
c aud he thought that he deserved the gratitude of the public for having had the 

firmness to resist all the attempts which were made to turn him aside from the 
endeavour to introduce a great and original improvement in the lunatic juris- 
I diction of the Court of Chancery. 

He now came to a subject of still larger importance, — namely, the mode of 
executing the bankrupt-laws. A petition was presented to their lordships lately, 
signed by 4500 bankers and merchants of the City of London, complaining of 
the existing practice on this point. The commissioners at present were seventy 
in number. They were divided into fourteen lists, and each list contained five 
commissioners. These commissioners were generally young men of good fa- 
mily connexion, and some of them were possessed of considerable ability. They 
had some learning in their profession, and in the course of a few years they ac- 
quired more. Nevertheless, if he were to say that in nine instances out of ten, 
they were men whom he would choose as judges of all the important matters 
which so frequently arose in bankrupt cases ; or if he were to say that they 
were men who attended the courts, and had much practice, though in some in- 
stances this were the case to a certain extent — some few had practice, but 
others had not, and did not deser^'^e to have it ; or if he were to say that, as a 
body, they were the best that could be selected for the situations they filled, or 
that they were men whose experience was very great — though the long practice 
of some of them would lead one to suppose that they ought to have much know- 
ledge in bankrupt cases (one venerable gentleman, a short time since, had 
created a vacancy in the list, at the advanced age oJF eighty-six, he having pro- 
bably held the situation from the time he was called to the bar, at the age of 
twenty-one, or thereabouts) ; or if he were to say that these gentlemen were 
always selected for the qualities that ought to distinguish judges of such im- 
portant matters \ or that they were not sometimes appointed because the Lord 
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Chancellor wistied to oblige some friend ;*— if he were to etate theee or any of 
them, he should be guilty of the grossest flattery, not only to the fourteen liili 
of commissioners of bankrupts, but to his noble and learned predecesaon in 
office, and also to himself. He had appointed two commissioners since fail 
'coming into office, — very excellent men, and qualified to fulfil the duties of the 
office as compared with the others on the lists, — ^but he could not state that 
they were men whom he would have selected as judges, if a set of judges wen 
to be appointed to exercise the important functions of the administration of die 
law in our superior courts. If, then, with every personal respect for those gen- 
tlemen who now constituted the fourteen lists, he were to speak of them as of 
men fully qualified to act as judges in that administration of the law which he 
thought bankrupt cases required, be should be guilty of great self-seeking and of 
unwarrantable flattery to his predecessors in office. Bankrupt cases were, it 
was scarcely necessary to inform their lordships, of the highest importance to 
the country : they were of the utmost importaoce to creditors, to the bankrupt 
himself, and to the commissioners as the law now stood ; but with all this, it 
sieemed never to have entered into the head of any Lord GhancelIor,-«-or raUier 
of the Legislature, for the Chancellor was obliged to follow the state of leg^latioa 
on the subject, — that it was of the utmost importance that the body of men be« 
fbre whom, as judges, those cases were to come, should be in eyefj respeet 
qualified to fill those important duties, not merely in deciding qnestions of law 
as they arose, for in that was not the greatest difficulty, but should have those 
qualities which would enable them to wring from an unwilling or fraudulent 
bankrupt those answers which might be necessary to elicit the truth. AH 
these required great discrimination and great discretion in the judge, who might 
commit the bankrupt for refusing to answer, but who at the same time was Ua« 
ble to an action at law for such commitment, — of this he would say a word by 
and by ;— but a judge who was to exercise such inquisitorial powers ought to 
be a person of no ordinary qualifications in the profession. If it were desirtiUe 
that the men selected to discharge* such important functions should command 
that respect which was paid to the judges in Westminster-hall, it was abso* 
lutely necessary that they should be fewer in number. They now sat in fists 
of ^ve ; — that was, the list consisted of five, though generally no more thaa 
three sat in each at one time ; and the manner in which they sat, and in which 
business was conducted, was not at all calculated to command that respect 96 
essential to a due administration of the law in any court. It often happened 
that men of the very first practice at the bar were engaged in cases before 
bankrupt commissioners. Mr. Serjeant Wilde, since his being called to the coif 
was often so. engaged ; so was his excellent friends Mr. F. Pollock and Mr. 
Montagu, a gentleman of the greatest experience in bankrupt cases. Now it 
might happen that any of the gentlemen he had named might be called to ar^ 
gue an important case before some commissioners — a young gentleman, perhaps, 
who had been called to the bar yesterday, and an old commissioner, who did 
not remember how many scores of years had elapsed since he was called ; and 
what was the result ? Why, that the barrister pleading would lay down the 
law for his judge, and not take it from him ; and in the system of arguing, or, 
he should rather call it of wrangling, the time of judges, barristers, and suitors, 
was consumed in a manner which led to no satisfactory result. Tlie conse- 
quence was, that the appellate jurisdiction of the Lord Chancellor was resorted 
to in so many cases from the judgment of the commissioners. The case thus 
came before the Chancellor in the very worst shape — on affidavit, which was 
the only means by which he could judge of it. He knew uothing of the man- 
ner in which the point at issue arose, and was obliged to give his judgment on 
the affidavit, and in this respect he was in very many cases as iU qualified to 
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decide faHyupon tke merits of the case as the court below. How, then^ was 
the remedy to be devised ? By reducing the number ? Undoubtedly, if he re- 
duced the number of commissioners to half, from seventy to thirty-five, that 
fvould be some remedy, for there would be less difficulty in obtaining thirty-five 
fully-qualified men, than of selecting .double that number. Indeed, one of the 
most frequent excuses for many of the appointments of commissioners that were 
made, was the difficulty of finding so many persons fully qualified for the sta- 
tion. If he were to leave the number of lists at fourteen, their present number, 
mnd limit each list to one judge, that would be a still greater improvement ; 
if those allowed to remain were to be made not dependent on fees, that 
would be an improvement; or if they were prevented from practising as barris- 
ters before each other, — for now the members of any one of the lists might prac- 
tise before the thirteen others. But he would not stop at any one or all of these 
improvements together. 

No person who had advocated the cause of reform had been more attacked 
und accused by the zealous advocates of the measure than he had been, for 
what they were pleased to call his too great timidity in effecting that reform. 
He gloried in the charge. It was most true, that in cases where there were 
danger and difficulty in the approabh, he was timid and cautious how he 
advanced. When approaching a lee- shore, he advancpd, not with full^ but 
with shortened sail, his lead and line constantly in hand, sounding as he 
proceeded, lest he should be cast on the breakers a-head ; but with his disposi- 
tion to lean to that side where the abuse existed and where a remedy was 
required,-^ when that remedy could be applied without danger,-— when no great 
obstacles^ the removal of wluch might not be attended with an evil as great as 
the abuse itself, he was ready to go straightforward to his purpose. In such a 
case he would not propose to their lordships any half-measures, nor insult them 
with the mockery of palliatives. He would not propose to their lordships to 
reduce the lists to half their present number, or to allow them to continue still 
fourteen lists with one coitamissioner in each ; but he would at once remove the 
whole seventy, by a short, sitople, and effective regulation. In this he would 
touch no vested interests or freehold rights. He might at present do it without 
any abolition or cutting away } but if a bill were to give him the power of 
sending bankrupt commissions to be decided upon where he pleased, he would 
not send one of them to the fourteen lists of commissioners. The manner in 
which lists were appointed, was by sending a communication to a certain 
number of gentlemen, that the Chancellor would send before them commissions 
of bankruptcy in their turn. If he were to withhold them, for instance, from 
any one list, the commissioners would no doubt express their surprise that there 
were no bankruptcies, no breakings, going on, until they saw the Qazette, If a 
bill gave him the power, he might execute it in that manner, and there would 
be an end at once of the business of the commissioners. He would however 
propose to do it in another manner. In abolishing the whole of the fourteen 
lists, he thought it would be advisable to give the present commissioners compen- 
sation, and he would do so on a liberal scale, for he thought that the withholding 
of sUch compensation in cases of this kind was by no means good economy. 
Many of the commissioners had settled in life, looking only to t^he emoluments 
of their situation, as their fathers had done before them. He would, he 
repeated, however unpopular the thing might be, give this compensation* He 
cared not for popularity — though he should wish to deserve it^but he would 
propose this compensation, whether unpopular or not But the funds from 
which this compensation was to be made would not come out of the pockets of 
the people, but out of a fund to be created in the Court of Chancery ; and here 
he would say, that the suitors in that Court would be no losers by the whole 
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arrangement. The whole would not be a large sum, as no doubt many of tbe 
commissioners would continue at and get preferment in their profession, and 
when they did, the amount which they received in compensation would cease. 
So that in a few years the expense of compensation would be done away with 
altogether. He repeated, that the principle of withholding liberal compen- 
sation in reforms of this kind was bad policy and bad economy, and was found 
one of the most serious impediments to reform, for it had the effect of chang^ing 
a set of useless drones into a nest of hornets. He had found it in many cases 
in which reform was proposed, that these animal transformations became the 
greatest enemies to reform ; and he would venture to suggest to those who were 
seriously disposed in favour of reform, that the most effectual way to promote 
that object would be to consent to lay out a little money in promoting it. That he 
was not alone in his wish to get rid of the abuse of our bankrupt commis- 
sion, he would read to the Flouse the opinion of a noble and learned lord 
whom he did not then see in his place, who had held the great seal before his 
noble and learned friend (Lord Lyndhurst). That noble and learned lord took 
occasion, on his coming into the Court of Chancery one morning, to express his 
strong indignation at the frauds committed under cover of the bankrupt laws, 
and his determination to put an end to them. But before he read the opinion 
given by the noble and learned lord on that occasion, he would state, that one 
of the objects of the remedy which he should propose would be, to remove the 
power of committing those frauds, — to effect a proper and strict appointment 
of assignees, — not, as was too frequently the case at present, of making a job 
of a bankruptcy, by getting some friendly creditor, perhaps a creditor made so 
for the purpose, to act as assignee, who would thus play into the bankrupt's 
bands, and, recovering the money due to him, would not pay it over to the 
other creditors. Another remedy would be, to prevent the liability to an action 
at law by the commissioners for committing a fraudulent bankrupt, who should 
refuse to answer questions, or who might have been convicted of concealment 
of his property. At present the commissioners might commit, but the person 
committed could bring his action afterwards. He (the Lord Chancellor) was 
counsel not long ago in a case where such an action was brought, and where 
damages were recovered ; and, though he was counsel for the plaintiff, he 
admitted that the damages given in the case were excessive. This evil should 
be remedied by protecting the commissioner or the judge who should supply his 
place from all action for such commitment. 

To return. Lord Eldon stated, on the occasion to which he referred, that the 
bankrupt laws were a disgrace to the country. It would have been better that 
the whole of the statutes relating to bankruptcy should be repealed at once, than 
that the practice under them should be allowed to continue in its present state. 
Nothing could be worse than the working of commissions of bankruptcy, par- 
ticularly those in the country. They seemed to be the stock in trade of the 
solicitors and commissioners engaged in them ; and accordingly calculations 
were made as to the most effectual mode of rendering them most profitable to 
those parties, without any reference to the interests of the bankrupt*s estate, 
out of which the whole of these profits and emoluments were to be derived. 
In the country the system was still worse than in town, and had become the 
greatest nuisance to the community. This was the opinion of that noble and 
learned lord on the first day of his coming into court after his appointment to 
the great seal ; but strongly as the noble and learned lord had deprecated the 
abuse of the bankrupt laws, and asserted his own disposition to remedy some of 
their abuses, it would be very diflScult to find out in his subsequent long-con- 
tinned jurisdiction at the bead of that court, that he had reduced any of those 
principles he had laid down into practice. The reason was, a( the time he 
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made that statement, he wm new to the place, and before he had time to carry 
his good intentions into effect, he allowed himself to become fixed to the soil, 
and got entangled in those roots and ramifications to which he (the Lord Chan- 
cellor) had before alluded, and which he, warned by the example of that noble 
and learned person, was determined to shake off before they became an equal 
impediment to him. The proposition which he had to submit to their lordships 
was to appoint ten judges of the bankrupt court in lieu of the whole seventy 
commissiouers at present employed ; and here he would beg to observe, that 
after the most grave and serious deliberation on the subjectr— after having 
carefully considered and examined the nature of the duties now performed by 
the commissioners, and those which the judges whom he should propose would 
have to perform — after considering that they would have to sit during the 
whole of the year, in vacation time as well as in term, and during the long 
vacation — after duly and seriously considering all these matters, he stood alone 
in his opinion as to the number of judges who should be appointed to perform 
the duties under the new arrangement. One by one, those with whom he had 
consulted on the subject, dropped off from him, and left him, as he had stated, 
standing alone in his opinion with respect to the number. He was of opinion 
that seven would have been quite sufficient. He at first said six, but in his 
desire to yield something to the earnest advice and opinions of those who had 
as good an opportunity of forming a correct judgment on the matter as himself, 
he consented to the addition of a seventh, but the number of ten was the lowest 
which he could induce those to whom he alluded to come down'; and he was now 
satisfTed, from again considering the ailments of those who objected to the 
smaller number, that it would be difficult, if not impossible, to do with less. 
Looking, then, at the present fourteen lists of commissioners, and the number of 
hours they sat,— <x)nsidering the length of time the new judges would have to 
sit, and calculating that under the new arrangement a large portion of the 
business now done in the insolvent court would come before the bankrupt court 
mider a better system, he came to the conclusion that ten would be necessary. 
^s there was to be a difference between the administrative and judicial branches, 
he thought it would be necessary to divide those ten into three distinct branches. 
He would propose that there should be one chief judge who should preside over 
the whole, and who should have the same rank and privileges as the chiefs of the 
other law courts. There would then be three senior judges selected from 
barristers moving in the highest rank in the profession^ and six junior judges. 
These latter should succeed to the senior judges in the ordinary course of 
vacancy, or according to the talent and fitness for the office which they might 
evince. On the subject of salaries he would not go further than to state his 
opinion that they ought to be liberal, that of the chief judge being highest, the 
senior judges next, and the junior being smaller. These judges were to have 
full power to decide aU cases of banJoruptcy. In the ordinary business of 
bankruptcy, in proof of debts, where there was no opposition or dispute, the 
court might consist of one judge, to sit in public and hear the case as at present, 
in what were called the public sittings of the commissioners. If any disputed 
matter should arise, or any thing which might lead to the probability of the 
commitment of a bankrupt for fraud or for refusing to answer, then the single 
judge was to adjourn it, and go on with the next case, the adjournment being 
for the purpose of referring it over to the consideration of another branch of the 
court, which was to consist of three junior judges, or one senior and one junior. 
These should constitute a tribunal to hear and decide upon the case, sitting in 
public, with all the forms and sanctions of one of the superior courts. In this 
court the judges might take down the evidence of witnesses, or decide without 
taking it down^ as the^ should think it necessary, Others, should he state^ held 



12 






I 



ft different opinion ofa this point, bat his was that th« tacking of the eyidenee in 
writing or not should be left to the discretion of the conrt. If the parties before 
this court should agree to try any matter at issue between them, they might do 
so in a manner so as to prevent unnecessary delay ; or if the parties should agrtsd 
to try the point at issue before coming to the three judges^ they might do so 
before the single judge. If one party should be for and another against such 
reference of the point to a jury, the judge should have the power of deciding— 
the party not consenting to the trial having the power of appeal to the higher 
court, in which the chief and the three senior judges were to preside ; and before 
this court were to come all appeals from the decisions of the inferior courts, and 
all motions for re^hearings and for new trials to be decided by those judges 
sitting in banco. All matters of law might be decided by the court with one 
judge and a jury, if the parties at issue should agree to desire it ; but all appeals 
and motions to come before the court in banco. The examination of the bank- 
rupt might take place before one judge ; but if, as he had said, the commitment 
of a witness was likely to take place, the matter should be referred over to the 
court with three judges^ who should have power to commit either the bankrupt 
or a witness for gross prevarication or contempt, as now possessed by our com- 
mon law courts, the judges being protected from any action at law, to which 
bankrupt commissioners were at present exposed, but the party committed would 
have the power of appeal to the chief court. He also proposed to cut off all 
appeal to the Court of Chancery in bankrupt cases, except on a matter of law. 
If the conrt;^ below^ with the aid of a jury, and the viva-voce examination of 
witnesses, could not come at the truth, it was still less likely that the Chancellor^ 
who had not the same mode of investigation, and who could proceed only on 
the inspection of affidavits, could come at it. If the junior court gave a wrong 
decision, the party complaining would have the power to appeal to the chief 
court $ if the judge should be dissatisfied with the verdict, the court would 
grant a new trial ; if the court were satisfied with the verdict, it would allow 
it to stand. The Lord Chancellor could not do niore if the case were to come 
before him ; it would therefore be only an additional delay, and an increase of 
trouble and expense to the parties, besides being an inconvenient and unneces- 
sary addition to the labours of the Chancellor, to have such matters brought 
before him. He would therefore cut off all ap[)eals to the great seal in bank- 
rupt cases, except on points of law alone: and from the construction of the 
bankrupt courts, and the talent and ability of those who should be selected as 
its judges, he apprehended that very few cases of that kind would occur. 

By this arrangement he had reason to hope that the attention of the Court 
of Chancery being kept to the ordinary business of equity suits, the arrears 
which now existed would be cleared off in the Chancery and Vice-Chancery 
Courts, in about two months after the bankrupt courts had come into operation ; 
and at no very distant time, he had reason to believe, the business of the Court 
of Chancery might be carried on as formerly, without the necessity of a Vice- 
Chancellor's Court. A noble lord near him had reminded him that he had 
not included the country commissions of bankrupt in this arrangement. It 
was true he had not, but he did not omit it from his consideration. Such were 
the abuses of the system under country commissions, — so flagrant were they in 
their nature,— that all he had said in condemnation of the system under the 
town commissioners might, as if by a touch of a magical wand, be considered 
high panegyric when these were compared with the system in the country. 
He fully concurred in what was stated by Lord Eldon on this subject— that 
country commissions and the mode of working them were considered as the 
stock in trade of the parties concerned in them. In general the country com- 
missions consisted of two barristers and three attomies ; but it often happened 
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that the name of some hamster residing in London was placed on the list, in 
order that he might not attend, and that the whole matter might remain in the 
hands of the parties in the country. The charges were made according to the 
numher of sittings, and thus the forms and manner of proceeding were pro- 
tracted, not with reference to the interest of the estate, but with reference to 
the advantage which the parties working the commission derived £rom it. Not- 
"withstanding these flagrant abuses, he felt a great difficulty in dealing with 
them. All he proposed to do at present was, to make some slight chaiiges in 
the manner of appointing the commissioners, which, however, he hoped would 
effect some improvement^ reserving more important changes until he saw how 
the system he proposed with respect to the town commissioners would work. If 
it should succeed, as he had reason to believe it would, he thought that some 
arrangement might be made of some of the judges of the bankrupt courts in 
town going circuits at fixed periods, though he was aware that that would be 
attended with some difficulties ; or that appeals should lie from country com- 
missioners to the court in London. This also had its difficulties. He had not, 
however, to deal with them at present. All he should now propose 
was, to endeavour to eradicate one great cause of the evil by purifying the 
commissions : for this purpose he would propose that the judges of the common 
law courts in their circuits, aided perhaps by the King's counsel, return lists to 
the Lord Chancellor of barristers duly qualified, and of the most respectable 
solicitors ; and that, as commissions of bankrupt were issued to the country, 
they should be referred in turn to one of those lists, consisting of three com- 
missioners — for his own part he would prefer one^ but let it be three or two. 
The respectability of the parties thus chosen would be a guarantee that no 
unfair advantage would be taken by delays', or unnecessary forms or protracted 
sittings to the injury of his estate. In this way much of the evil of the system 
under country commissions, which, taken altogether, were as numerous as those 
in town^ though fortunately not so much so as heretofore, would be got rid of. 
He would now proceed to another branch of the subject — ^he meant the 
mode of taking evidence, and the consequent delay occasioned to suitors ; buli 
first he would say a word as to masters. At present the income of masters in 
Chancery was chiefly derived from fees. He proposed, that in future they 
should be by salary, and not by fees. Originally they were paid by fees, and 
these were found to be inadequate to that remuneration which persons in their 
station had a right to expect. At that time the suitors' fund was intrusted to 
their care, and there the impolicy of under-payment to persons discharging 
offices of great trust was manifest. Indeed, under-payment in many cases 
was more impolitic than over-payment. In the year 1720, it was found that 
many of the masters, from being under- paid, took advantage of the funds placed 
in their hands, and lent them out at interest ; and some of them, not content 
with the ordinary rate of ^ve per cenc, were tempted by the golden prospects 
held out by the South Sea Company, to venture some of the suitors' funds in 
that speculation. The result was, that the money got locked up in South Sea 
stock, and six of the masters became defaulters to a considerable amount A 
regulation was then made by the Lord Chancellor, limiting the control of the 
masters over the suitors' funds ; but on a seventh master becoming a defaulter 
soon after, Lord Macclesfield took the control of the funds from the masters 
altogether. The conduct of some of the masters was afterwards urged against 
that noble and learned lord, who was as excellent a Chancellor as any who had 
succeeded him, and who certainly did not deserve the impeachment brought 
against him. The noble and learned lord (Brougham) next sid verted to a report 
brought to their lordships' house oujthe subject of fees in the Court of Chancery^ 
which, he observed^ contained some e^^ceUent {tfinciples. It statedj amoogtt 
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other things, that no inquiry should be made whether a fee was claimed by 
established practice, but whether it was one which ought to be continued, and if 
it was not, it should be cut off. Accordingly, it was recommended that some 
of the fees then existing should be abolished, and amongst others those called 
copy fees, as unfit to be continued. This report was made in 1798. He might 
also instance the recommendation of the Chancery commissioners in 1826— 
that fees as salaries in most cases should be done away with. Bottomed on 
these recommendations, he would propose to their lordships that no fees should 
in future be taken by the masters, and he would have those of their clerks so 
regulated, that while all great temptation to multiply forms, and create delay 
and expense to the suitors, was removed, enough would be left as a fair stimu* 
lus to the speedy despatch of business. In the year 1798, when the report to 
which he referred was made, the salaries of the masters were much less than 
their present amount. In some instances they did not exceed 800/. a year, and 
at the highest they did not exceed 1600/. The average might be about 1300/. 
This was considered not sufficient, and a sum of 600/. a year was added out 
of the suitors* fund, so that the salaries might reach about 2000/. a year. In 
the same way an increase was made also of the registers' salary, for they also 
had complained that they were not paid enough to live upon. He believed 
that no such cause of complaint existed at present. He had great respect for 
the masters of the Court as very excellent and deserving functionaries; but be 
owned that their present income from fees and salaries was anything rather 
than an under-payment of their services. Many of them derived from their 
offices at present an income of 4000/. a year ; and in one case, that of a gen- 
tleman for whom he had a very high respect, the income was 4700/. He did 
not impute this as any objection to that excellent person to whom he wished 
joy on so comfortable an income, which certainly no one will deny was quite 
adequate to the support of a gentleman. But these high incomes from fees 
were not confined to the masters. Their clerks also had incomes averaging 
about 1600/. each. Two had as high as 2500/. There was one only who 
had as little as 1000/., because in his case very properly it was refused to allow 
any fees to be taken. He must own that he looked upon those '* gratuities," as 
they were called^ as in every respect most objectionable. 

If he were not disposed to adopt a circuitous mode of describing those sums, 
as gratuities for administering what was called justice, he should be tempted 
to call them by that brief but expressive name by which the public would call 
them — *' bribes," and he should be able satisfactorily to prove it to their lord- 
ships. These sort of gratuities, or whatever other name they deserved, were 
not taken by the masters ; he wished they were, as then the high character and 
station of the master would prevent the imputation that for such things justice 
was sold in one of the highest of our courts. He could wish that even in that 
case, the temptation should not exist ; but, in practice, the taking them by the 
master would not have the same bad effect as in the case of the clerk. This 

Jubject was brought forward by the late ^r Samuel Romilly, in the House of 
])ommons, and the statement he made on that occasion induced the Speaker 
to give his casting vote in favour of the motion, though it was resisted by Mr. 
Perceval. On that occasion, a learned friend of his, a master (we understood), 
was induced to make inquiry touching the amount of those gratuities, which 
were stated by Sir Samuel Romilly to be sometimes as high as 50/. ; but the 
clerk, when questioned, denied that any such fee was ever taken, and stated 
that the highest received was 5/. On the death of this clerk afterwards, some 
feunily disputes let out the secret, and then it was ascertained that this clerk 
had often boasted of having received '' gratuities*' as high as 50/. ; and on an' 
•xanrination of his banker's book it was proved that his income amounted to 
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1(K)0/. a year; though from his legitimate profits it would not hare amounted 
to more than a very small portion of that sum — to more (as we understood the 
nohle and learned lord) than 70/. He did not mean to cast any blame on 
the masters for this : they could not alter the practice which had grown up in 
the court in this respect ; but it was the duty of the head of that court to see 
that no sudi practice should be allowed to exist, — to prevent its continuance,—- 
and extrude from the court any such abuses, whether they had grown up with 
respect to his subordinate judges pr the minor officers. There was danger in 
the attempt, no doubt, because the party making it risked being involved 
in the whirlwind he was raising around him. It was a painful task, becatuse 
it tended to create prejudices and dislikes iu those affected by it; and it 
was irksome^ first by its laborious nature, and next by a material though 
a just and necessary deduction from the income of ^ many parties who had 
been allowed long to derive it; but the person who, placed at the head of that 
court, was determined to do what he considered his duty to the country in 
the correction of what he deemed a gross abuse, must gird himself and prepare 
for a work of labour; he must be ready to encounter difficulties and obstruc- 
tions. He should throw himself for support on his country and his peers^ 
and if they should fail to give him that which ho claimed, he had at least the 
Gons<^ation of his own conscience, and perhaps it was one of the greatest of all, 
that he had endeavoured to do his duty honestly and fearlessly. (Hear, hear.) 
Therefore, as long as he had the honour of a seat on that place (pointing to the 
woolsack) so long would he oppose and endeavour to prevent the taking of those. 
^* gratuities; "as long as he continued at the head of the court, so long would 
he endeavour to remove even the shadow of an imputation that justice should 
be dispensed slowly or quickly accord ingfy as this '' expedition money,*' as it 
was sometimes called, was given. There should be no speaking about it with- 
out action ; he would allow no evasion ; there should be no crying of woe to 
you pharisees, hypocrites, who m^y clean the outside of the pitcher, while all. 
within is rottenness and corruption. . There should be no slumbering, no sleep- 
ing, no folding of the hands to sleep : he was determined to lend his assistance 
to those who were disposed to aid the court, the country, and the law, in seeing 
justice done cheaply, expeditiously, and fairly ; and if he could not remove all 
the evils, the existence of which he deplored, and affect all the alterations which 
he considered necessary, at all events it should not be said that he had failed in 
his duty of attempting those improvements. (Hear.) The noble and learned 
lord proceeded to repeat^ that under what name soever it might be called, 
money paid as despatch or expedition money was a bribe. In the instance 
above referred to, the clerks had another duty to perform besides copying out 
reports, — they had the delicate duty intrusted to them of taxing the attorney's 
costs. Now (at the mention of this little fact) did not a gleam of light break in 
upon their lordships ? Did they not begin to see a glimpse of the truth, — to 
perceive the bare possibility that the judicious man — the solicitor— who invested 
some, not of his own but of his client's money in the shape of gratuities to the 
worthy man the clerk, might derive something in the shape of advantage from 
that proceeding when his cause came to be taxed ? Was it not plain that the 
worthy man might play a little into the judicious man's hands, and allow some 
3001, or 400Z. in the bill of the judicious man, which, peradventure, might 
sot have been allowed if a gratuity of SOL had not been previously given to the 
worthy man ? (Laughter.) Was not this very much in the nature of a bribe ] 
He did not say that that thing ^as done every day, but if not, it was because 
of the general respectability of Chancery solicitors, — a class of men, for the most 
part, of a higher grade in point of character than the majority of attornies in 
courts of common law. 
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Another great change which he would introduce in the master's office waa 
founded on the reason of the thing and common sense,— he meant, the substi** 
tution of viva't)Oce for written examinations. He wished the masters to sit ia 
courts, composed each of three masters^ £rom time to time, in the evenings ; and, 
in order to facilitate the accomplishment of this object, he would recommend 
the House to dispense with the attendance of masters in that place, it not being 
dilficult to find some other medium of communication with the other House of 
Parliament, and thus relieve the masters from attendance. In the masteni' 
courts he proposed that objections to reports should be heard : it might be n»* 
cessary to state that objections differed in principle from exceptions, -^excep- 
tions l^ought the whole matter before the great seal, but previously the party 
who intended to except was obliged to object, in order that the master mi^t be 
aware of the proposed proceeding, and have an opportunity of reconsidering his' 
report. Now he proposed that the master, aided by two others, should sit to: 
hear objections, and have the matter argued ; and if this plan were adi^ted, he> 
was satisfied that we should cut off 99 oat of every 100 cases of exception by 
means of this tribunal, just as we would cut off 99 out of every 100 bankrupt 
appeals that came before the Vice-Chancellor by the scheme which he had pre* 
viously referred to. Peradventure we should thus reduce the business of Chan* 
eery so as to have it performed, and better performed than at present, by two* 
jiidges instead of three ; and if so, then would be fulfilled what was said by Sir 
Samuel Romilly, Sir John Leach, and Mr. Canning, in the famous debate od* 
the appointment of a Vice- Chancellor in 1813, that we might by a judicious, 
reform of the Court of Chancery go on without the assistance of a Vice- Chan-' 
cellor as before. He h<^d himself by the latter end of August to get rid of 
almost all the existing arrears of his own court, and the Master of the Rolls had 
proposed a plan for getting rid of the arrears in the Vice- Chancellor's Court. 
,^ The noble and learned lord here proceeded to eulogize the character of Sir 

John Leach in very high terms, and professed himself most anxious 'to speak 
f with all the respect due to so excellent and able a judge, ^ho lived but to 

^ discbarge his duty, and showed by his manner of deciding cases, that his learn- 

ing kept pace with his despatch — an abler judge, with the exception of Sir 
William Grant, than perhaps ever before sat upon the bench which he now. 
occupied. Another great improvement in the master's office related to evidence, 
and the releasing the masters (as he proposed to do) from the present mode of 
dealing with affidavits, and from the taxation of costs, which he would devolve 
upon the six clerks, thus making a considerable saving in the way of a reduc- 
tion of fees, as well as producing other advantages. But this was a part of the 
plan not yet fully digested ; the bills embracing it were not as yet ready. 
Another part of the measure, however, which he had completely digested, re- 
lated to viva-voce examination : he would have parties examined by word of 
mouth before the masters, instead of being examined by written interrogatories. 
He could have wislied to leave certain matters to be decided by juries belbra 
the masters, as proposed in bankruptcy cases, but found so many deep-rooted 
prejudices and plausible reasons against the plan, that he was disposed to stop 
here for the present, looking forward to the introduction, atsome future period, 
of other, and as he thought, more beneficial changes, by the trying of issues be* 
fore a jury in Chancery. With respect to the registrar's office hehadsomi 
regulations in contemplation ; indeed he proposed very great changes in thi 
department, principally under the head of payment by salaries rather than b^ 
fe^, and by means of the abolition of all copy-money. The noble and learne< 
' lord went on to show the large proportion of of expense created in Chancer 

j proceedings by fees. He had seen a bill of costs amounting to 1,474/. (but le 

} U not be supposed that this was a large sum for a Chancery bill of costs, he hm 
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seen one amounting to 8000/.), and of the 1474Z , 238Z. was for charges in the . 
Master's Office, ICO/, in the Registrar's, and in the Six Clerks 104/. Out of 
the 238/. spent in the Master's Office, 40/. was for gratuities, and 132/. for 
copy- money. He had seen another hill of costs — the amount 17/. (a small 
sum for a Chancery bill of costs), — of which 11/. was for fees. Copy-money 
was charged at the rate of 6d. or Sd. a folio, for which a stationer charged per- 
haps three- farthings, — the rest was profit. But frequently a man did not want 
a copy, and said, ** Good clerk," or " Good master," as the case might be, "I 
pray you copy me no copy ;" but the answer was, " You must have it, and pay 
for it, whether you want it or not ;" aye, though a man should already have 
copies fifty times over in various shapes. (A laugh.) Was there an auction of 
an estate, of course there were printed particulars of sale ; but this would not 
do for the party, who must get, and what was worse pay for a written copy of 
the printed particulars. If there were fifty bidders at a sale, a party was not 
only bound to pay for his own copy, but for a copy for each of the bidders,—- 
at least he believed such a regulation was countenanced by an order of the 
court. Now be it well understood, that he did not blame the officers for making 
out copies^-it was the system that tolerated the practice which he objected to. 
The master had not a farthing of fixed salary, except what he received by the 
act of 1798, — namely^ 600/. a year out of the suitors' fund — the rest waa 
made up by fees. He wished the system to be altered. We paid the judges 
of the King's Bench out of the consolidated fund, but in Chancery a different 
course was pursued, and judges were paid out of the pockets of the suitors. 
This was a bad system, but if you would not alter it, at least take care to ex- 
tract no more from the tax-payer's pocket than found its way into that of the 
judge ; abolish all useless payments to stationers, clerks, and others, and do 
not take from the suitor three times what you gave to the master. He attached 
no blame to masters in Chancery, it was the system of which he complained. 
He had mentioned the great bulk of the changes which he proposed to effect in 
the Court of Chancery, he now came to what he hoped and expected would be 
the results of their adoption ; and these were, a better decision of causes — a 
better getting at the truth — a more full possession by creditors of bankrupts' 
estates — a more speedy meeting out of justice to those parties — a great dimi- 
nution of delay in such cases, — a great general diminution of delay — probably 
the eventual saving of one of the judges of the Court of Chancery. (Hear.) 

He was reminded that he ought, before leaving the head of bankruptcy, to 
mention one point exceedingly material,*and which he was sure would be looked 
to with great anxiety in the City of London. He had alluded to the present 
system of assignees as one great source of abuse in bankruptcy affairs ; and in 
this he was fortified by the opinion of Lord Eldon. He had described how 
assignees were chosen, but it would require experience such as his own, or that 
of his noble and learned friend near him, fully to understand the mischief 
arising to bankrupt estates in consequence of the present mode of choosing 
assignees. The principle he took to be that of putting in one or two persons 
who, being principal creditors, might be supposed to have no interest in expe- 
diting a final arrangement; but the practice was liable to great abuses through 
a want of sufficient checks. What he wished^to obtain was, some persons in 
whom the court could put confidence, who should act as assignees, — some 
London merchants^ who were not too deeply engaged in business, to discharge 
such duties as he should presently refer to. He desired to have individuals, 
such as the majority of the special jurors of the City of London, who did 
honour to a court of justice by their integrity and taJent. From a list of 
twenty-five or thirty of those assignees, when the plan should have been well 

matured and submitted to the ju^es who presidad at GuUdhaU^ a&d to tbo 
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jodgM of the New Bankrupt Court, he would hare one indiridual to act as 
aiMignee for the court in each case of bankruptcy. This, he conceived, would 
be giving the best security for a due administration of the estate. The impor- 
tance of a measure like this would be further elucidated by reference to a 
calculation which he had seen, by which it appeared that 250,000/. was the 
floating average amount of unclaimed bankrupt dividends. All this money 
remained in the hands of assignees— ought it not rather to be divided among 
the creditors at large? It was to be so divided under the new act, but that 
there were many means of evading. Some parties would not come forward to 
claim trifling dividends ; others were willing enough to do so, but the assignees 
bad failed. What was to prevent an assignee from breaking with all the 
creditors* money in his hands ? To obviate the mischief arising from such a 
casualty — to prevent delay, — ^to facilitate the division of unclaimed dividends 
among the creditors at large, — to prevent an assignee from keeping the money 
of a bankrupt estate in his hands for the sake of the profit to be made by it, — 
be would vest the whole estate, not in the assignees chosen by the creditors, but 
in the assignee of the court. 

These were the outlines of his plan, which he thought would tend greatly to 
shorten, cheapen, facilitate, and dispatch business, in the whole department of 
Chancery administration. The more pleasing task now remained to him to 
enumerate some of the details of the manner in which the plan would work in 
practice. First of all there would be an immense reduction of official 
patronage,— the scheme would convert seventy places, at present in the gift of 
the great seal, into ten. — (Hear.) But if, as he strongly recommended, one 
conveyancing master should be added to the number of masters in Chancery,— 
a measure that would be attended with great advantages, — the offices referred 
to would be eleven. At present the masters could not undertake to decide whether 
or not a title was good, and if any question of the sort arose, it was referred 
to a conveyancer. This was not as it should be ; it was matter of law for the 
court to decide such matters. He repeated, all the offices to be increased, 
according to his scheme, were eleven, while the number of those to be instantly 
cut off was seventy ; and this was not a case of eleven large as against seventy 
small places, although he denied that this afforded any criterion of correct con- 
duct, for in his opinion it was better for any man who was a jobber, or who 
wished to indulge a spirit of patronage, to have seventy small than seventy 
large places, seeing that in the seventy minor places he might appoint whom 
be thought proper, while to seventy great places he durst not appoint incompe* 
tent persons. This at least was the case with respect to legal appointments, ia 
political it might be different. A man could not appoint an incompetent judge, 
and face the frown of the bar next morning. In a word, seventy places wets 
for ever fepped off from the patronage of one of the ministers of the CrowiL I 
There would also, he expected, be a great diminution of patronage in depart- | 
ments of the court other than those he had mentioned, but, wishing to under- / 
state the advantages of the plan^ rather than to indulge in any exaggeration, 
be omitted them for the present. By his propositions delay would be abridged, 
decisions improved in quality, and their dispatch promoted, and expense woul^ 
be considerably lessened, going even upon the bare supposition that notb* 
found its way into the pockets of suitors except the saving resulting fron 
abolition of fees. The total saving in one branch of the bankrupt departi 
would be 6000/. a year ; the expenditure in the office of secretary of b 
rupts being reduced from nine to three, and the whole reduction in all de 
ments connected with bankrupt affairs, after due provision for the new c 
amounted to 26,000/. a year net saving of fees to suitors. He did not 
into account cases of lunacy, although there also a great saving woul 
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effected. The whole saving in the Master's Office, and in branches connected 

5 with it, the Registrar's among others, would be 20,000^. a )rear, after making 

\ ample provision for both clerks and masters. That made 46,000Z. a year. 

5000/. would be saved by the abolition of several sinecure places as soon as 

I the lives of their holders should drop. A saving of 1 1 ,000 a year would take 

, place in ofller sinecure places, formerly given by Lord Thurlow to some of his 

relations — first to his brother, then to his nephew. The nephew, the Reverend 

Mr. Thurlow, now held from 9000/. to 10,000/. a year as a patentee, but it 

was hoped that he would soon come to terms. 

The noble and learned lord proceeded to refer to the office of chief registrar, 
which, he observed, was reported against in 1798. Curiously enough the office 
had been once held by a fair person. Mistress Helen Gwynn, commonly called 
Nel Gwynn (laughter) ; he did not suppose that the lady was in the habit of 
attending the court regularly, — indeed he hoped not, whatever she might have 
done when Lord Shaftesbury held the seals. — (Laughter.) He might here 
observe, that in attacking these offices he sacrificed, in the event of his living 
long enough and keeping his p^ace, (laughter,) a very great share of patronage. 
The Chief Justice of the King's Bench had received an increase of 4000/. a 
year to bis salary for a similar sacrifice, and the Chief Justice of the Common 
Pleas had also received an augmentation of allowance on like grounds. He 
might here observe by the way, that if he considered his tenure of office in the 
slightest degree insecure, he would hardly be so strenuous a reformer. (Hear, 
and a laugh.) On the contrary, if he thought there was any chance of being 
turned out, he should probably go on like the churchwarden, managing the poor 
per contract, and farming them out as cheaply as he could, — not seeking to 
make any the least improvement, because he knew«he must go out of office next 
year ; but of being ejected from office he did not dream (laughter), and there* 
fore went on reforming and amending that in which he conceived he had an 
interest. With respect to the Rev. Mr. Thurlow, notwithstanding his patent 
right, he (the Lord Chancellor) could render his office not worth a farthing. 
The patentee was entitled to a fee on commissions of bankruptcy, but the law 
gave the Lord Chancellor a power to regulate such matters, and he could, by a 
side wind, prevent the sealing of a single commission. What became of the 
sealer and patentee, if no commissions were addressed to him to be sealed ? He 
did not say he did not regard such places as in some degree conferring vested 
interests upon their possessors ; but it was a joke to say that those interests were 
like the interests of noble lords in their estates, which could not be defeated, 
except by the providence of God or the invasion of a foreign enemy. Sure he 
was that the parties referred to had too much liberality, honourable feeling, and, 
he might add, prudence (laughter), not to consider well what he was then 
stating, and had before stated out of doors. No doubt they would make up 
their minds on the subject, and either make an offer themselves, or accept the 
offer made them. But he now gave them notice of what might be done in the 
event of their obstinacy. He had already mentioned a saving amounting to 
62,000/. a year, to which a further reduction of 1 1 ,000/. was to be added, 
making a total of 73,000/. reduction on fees in Chancery. He might here ob- 
serve, that if he had cut off 70 places from the Chancellor's patronage, he had 
also cut off TOOO/. or 8000/. a year from his emoluments arising out of bank- 
ruptcies. Oh ! but it might be said, '^ You are taking excellent means to keep 
the chancellorship to yourself, for nobody competent to fill the office will take 
it with such reductions." Very well ; but was it to be supposed that he would 
have consented to give up his professional emoluments and support the burden 
of the peerage, if there were not a fair chance of compensation ? For his part 
he would rather add to the retiring allowance of the Lord Chancellor than 
increase his working salary. It was hardly fair that the Irish Chancellor 
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and Chief Justice of the King's Bench should have the same retiring pensian 
as the Lord Chancellor of England, particularly when it was considered tliat 
the common law judge ran no risk of heing deprived of his place. 

The noble and learned lord next proceeded to advert to the state of biuinen 
before the Privy Council, and observed, that while during a given time the 
appeals from the island of Jersey amounted to thirty-six, there'were only 
seven appeals from seventy and odd millions of our subjects in India, a state 
of things produced by the conviction^ that it was utterly impossible to havB 
appeals disposed of constituted as the Privy Council now was. It would be 
desirable to alter this state of things, and place at the head of the Privy 
Council some able and learned person capable of expediting businesB ; bat 
this by the way. Rec^urring to the reductions in the Court of Chancery^ he 
had demonstrated that a sum of 73,000/. would be saved to the suitors an- 
nually. There were about 1250 bills of costs taxed in the Court of Chancery in 
the year: 750 bankruptcy cases were to be added, so that 2000 was the 
number of suits among which we were to distribute the saving. Calculating 
that a suit lasted two or three years, the average saving to each suitor would 
be 60/. or 70/. — he might perhaps say that 100/. would be taken off each in 
fees alone. Then there was the profit charged by the attorney upon these fees; 
that also would be done away with. Of course, the distribution of saving 
would be unequal, according to the nature and extent of each suit. Sonae <rf 
his plans of reform might fail, but he could at least say they had been well- 
considered by the talent, industry, and integrity of his own and other courtSt 
He was aware he might have taken another course, and moved for a committee 
to inquire into the subject ; but what would have been the result f A long 
report, conflicting pamphlets, and finally nothing done in the matter. Ab a 
minister of the Crown, therefore, he thought it his duty to come forward at 
once with a specific plan. That plan he wrote out, and sent to the equity 
lawyers, masters in Chancery, and the commissioners of 1826, especially as 
the latter had at that period refused their assent to a similar proposition. Day 
after day they and the crown lawyers met and tore the plan to rags, and thus, 
in four or five weeks, he had been enabled to get through an inquiry not other- 
wise to be effected. Upon their lordships' consideration he now threw himself, 
as a reformer of blots and abuses that had existed for ages in the Court of 
Chancery. He called upon the House to assist him in sweeping away those 
abuses, and adapting to the state of the present times what, under other cir- 
cumstances and at a ruder period, might have been well calculated to effect 
the object intended. He earnestly invited their lordships to aid him in the 
performance of this difficult but important work. '' Against one charge I have 
omitted to defend myself: I may be called an innovator, — a lover of change^ — 
an enemy of the institutions of my country ; but believe mc, my lords, he is no 
enemy of an institution, who, when he finds it covered with stains and abuses, 
the growth of time or of neglect, endeavours to cleanse it therefirom, — ^he is 
no enemy of any person, — no enemy of any thing, — no enemy of any country, 
, — no enemy of any institution, who, respectfully viewing that institution^ and 
anxiously seeking out its merits, is also anxious not to be blinded to its defects, 
in order that he may be enabled to exalt its merits by purifying it from its 
defects. Do you call that man an enemy to his country who would struggle 
to prevent a hostile foot from polluting its shores, — who would die in the last 
ditch in defence of his native land ? Then call him an enemy to his country, 
who would eradicate sedition and treason, by removing the food upon which 
they live, — ^who would root out all abuses, and all mischiefs calculated to 
compromise our security and peace ; — then call him an enemy to the institution 
of his country, who, when accidental defects, alien from their nature, hav 
clouded and incrusted those institutions^ would root out those defects, aa 
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purge away the accumulated drosfi, in order that the pure mineral might shine 

and bum with a brighter flame,— call him an enemy tb his country, who is 

only the enemy of its worst enemies — ^the seeds of abuse and decay existing in 

its institutions,-— enemies as perilous to the safety of the state as domestic 

traitors, — enemies that put its existence in greater jeopardy than foreign 

invaders. My lords, I am an enemy of that description^ — I am an innovator 

of that stamp, — guilty to that charge I am ready and most proud to plead. 

Be it as to Parliamentary reform, — as to retrenchment and amendment of 

abuses, — as to the remedying of defects in the administration of justice, — with 

^ respect to any or all of these things, the only hostility I can ever feel, touching 

L the institutions of my country, is to their defects. My sole desire is to purify 

L and amend them. (Hear.) The noble and learned lord concluded by laying 

c before the House the first of his three bills^ which was read a first time. 

^ TO THE EDITOR OF THE TIMES. 

^ [This letter is rendered almost unnecessary by the Lord Chancellor's ample 
I statement of last night ; it will, however, show that the abuses to be corrected 
^ were not slight ones.] 

, Sir, — ^As the Lord High Chancellor has been placed under the examination 
g of the retrenching committee, it is quite necessary that I should wash my hands 
^ of the pension Hst^ and expose them to be soiled again with the dkt of the 
I Chancery Court. 

f An inquirer into the incomes of Chancery offices is exceedingly puzzled with 
^ this extraordinary fact— 4heir enormous increase since the year 1797, with ap« 
parently no equivalent increase of suits. This should be duly considered, as the 
salaries of these gentlemen come under the examination of the committee^ either 
as to compensation or as to their future permanent regulation. 

The following comparison of bills filed gives a curious exhibition. It stands 
thus, and I believe it will be found most accurate : — 
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r Here is positively no great fluctuation. The stationary account of suits is 
f only to be accounted for by the abuses of the Court having prevented that in- 
I crease which increased wealth and commerce must otherwise have brought to 
it ; but the officers of the Court, if they have not had more suits, must have 
bled the suitors better. In 1797 the senior register received 1124/. a year, 
and all the registers together 4847/. 9s,: now, the senior alone receives 
4861/., and the total amount of the office is 21,601/. 

Take the masters — In 1797, the whole receipt was 13,644/.; now the 
senior clerks alone receive 13,852/., besides junior clerks 5143/., and the 
masters 39,043/. 

Take the master of the Report Office-— He received in 1798 only 1069/. a 
year; he now receives 4589/, 

Is it not, then, obvious that the suitors are either fleeced, or that the increase 
of business renders what was a fair scale in 1797 an exorbitant one in 1830? 
If this is to be rectified, no compensation should be given. Might not such a 
claim be fairly met by a demand to refund ? 

I shall first remark on the six clerks and clerks in court. Some years ago 
the old Six Clerks' Office was abandoned^ and a new one built at the expense 
of the suitors' fund. A pretty application of such a fund> to build these gen- 
tlemen an office to practise in , the sixty clerks especially ! The solicitors might 
as well have had an office built for them ; but the curious circumstance is^ that 
after the suitors had made a present of a new office to the six clerks, they kept the 
old one, let it, and receive the rent for it to this day. It would be supposed that 
they at least have kept the new one in repair from the rent of the old, — no such 
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thing, as in 1829 they obtaioed, through Parliament, an Act for repairing their 
office at the expense of the suitors* fund, and it was so done. 

I turn to the Masters* Office, and will show what a nice picking was here got 
On a sale of an estate in Chancery, the masters, a few years ago, claimed as a 
right to copy by hand all the particulars for sale, and to be paid for them at 6d, a 
folio. Many persons contend that the masters have no right to require copies 
to be taken at all, and probably some one will resist all claim for compensation 
on that score. They were authorized, I admit, to charge and to be paid for 
copies '* by the parties requiring the same,'' but having gained this point they 
made every suitor require them; for, being taxing officers, they refused a 
solicitor any costs of attending them, unless he took copies. To return to the 
charge for particulars. The matter becoming notorious, the cautious Lord 
Eldon made an order authorizing a compounding. He directed that the 
I parties should print and pay for the particulars, and that the masters should 

^j make none, but be paid (as if they had made them) for as many copies as there 

were bidders. In this way I find that in one case mentioned in the Jurist, 
540Z. was paid for this composition. Next, the master's clerk charges 2s, 6d» 
for every bidding made at a sale, and he besides charges so much a day 
for the job, till in the case in the Jurist the charge would be 146/. 10s. 
for about three days work. Is not this a robbery? Compounding, indeed,, 
to a vengeance !— compounding a felony is much the same thing. 

From the masters dare I pass to the head of the Court ? I dare, though I 

have the fleet full in view. Tliis great officer, instead of being paid as he ought 

to be, by a fixed but handsome salary, is principally paid by fees, and is thm- 

fore interested in upholding every abuse; his officers, however, allow him bat 

a small share of what they levy. ' One of the great tricks for raising money if 

the " seal*' fiction ; this thing (under which all writs are supposed to pass) i^ 

kept guarded by sundry myrmidons, who must all be purchased. Instead of 

justice being accessible at all times, there are only about fifty or sixty days in 

^/^ the year when it is public. On other days justice is sold for bribes^ in the shape 

/ ^ of fees, for what are called " private seals." I will give an account for three 

/ ! years of what was charged for sealing writs : 

>. For open justice For private justice 

rendered. sold. 

£• s. d, £. s, d» 

In 1828 481 6 9 3123 12 

1829 320 17 6 3445 13 5 

1830 396 9 6 3685 5 11 

Fees equal to the amount of 400/, or 500/. a year would be an ample recom- 
pense to an officer who could do all this work ; but why should there be any 
fees? Whys hould not all the days be public ? Why should there be any private 
justice? Can justice be private? But it is said that such an abuse is requi*' 
site to produce the Chancellor a salary ; but at what a cost to the public is this, 
salary raised I ' ^ 

The Chancellor's share of the total receipts of 1828 were only 1320/. Os. 94; 
1829, 1164/. 15s. 8(/.: 1830, 1349/. 2s. 2d. But this is net all; the "seal"' 
moves. Formerly the '* seal,*' when the Chancellor left town, was kept in 
proper custody for the suitors' use : now it travels. Its satellites are too al* 
tached to quit it. There are orders of Court which enforce sealing certaia 
writs within limited periods, when that same Court may be in fact some 300 mita 
distant. During the last holydays 30/. or 40/. was talked of as the probabk 
cha^g® for following the present Chancellor to Westmoreland for commissions tf 
bankruptcy, &c. &c., without remarking that the delay might in many casai 
\^ ruinous. No blame attaches to my Lord Brougham. Why should he t^ 
his aged parent ? No blame attached to Earl Eldon. Why should he a^ 
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have enjoyed his gan? It is the system that is so censurable, and not the men 
'who hold the office. Why should inefficient officers of the Court be benefited 
by the distress of the country ? In 1825 or 1826 the Rev. Thomas Thurlovr, as 
** patentee for the execution of the statutes respecting bankrupts/' received 
13,000/.,; a sinecure granted when the place probably was not worth one-fifth 
of that sum. This sinecure might be *' regulated** without any injustice, if, 
considering the false notion of not '' violating faith/' it cannot be abolished. 
What, then, shall be the compensation, if the fees are graduated to the altera* 
tion in the amount of business ? But what are his claims or compensation ? 
The statutes for which this patent was granted, have all been swept away, root 
and branch ; and why does he survive the law ? If he does let him survive the 
present law also, and when the merchants and bankers of London have got their 
proposed amendment, let him execute that law with such fees as common sense 
and honesty shall attach to it^ and let him attend de die in diem, and do his 
work for his hire. 

The Subpoena Office is another great abuse. In addition to the '* seal" abuse, 
a suitor cannot get a subpoena without getting the deputy of William Courte- 
nay. Esq*, clerk of the House of Lords, sinecure patentee of the Subpoena Office^ 
to make it out for him, by which he is delayed and annoyed. When the Par- 
liament of the Commonwealth was .proposing to reform the Court, and when 
the state of New York lately reformed their Chancery, it was ordered that one 
writ should comprise all the defendants. The commissioners of reform, who 
sat under the commission of 1824, and of whom the patentee was one, recom- 
mended, and the Court actually ordered, that instead of having one subposna 
for every three, there should be a subpoena for every defendant ; but it created 
a great clamour, and Lord Lyndhurst, to stop it, interfered somewhat arbitra- 
rily, and ordered the three to be made out for about the price of the one, so 
that the suitors lose little besides the nuisance and cost of extra postages. The 
office is executed by deputy, who receives a mere pittance. It is an useless 
nuisance, and might be well abolished. 

A reform of the Court of Chancery was considered so requisite, that a com- 
mission was appointed in 1 824, which proved totally inefficient, and is only con- 
sidered to have been ** a tub thrown to the whale.*' Nothing that emanated 
from it but a batch of ^* orders," which have decreased the *' gains" of no officer, 
and increased those of some, and have occasioned endless expense in motions, &c. 
My Lord Brougham has given notice of his intention to introduce a reform in the 
Court of which he has become chief, and is now the ornament. Personally, the 
new lord has introduced great improvements, — his punctuality, his attention, 
his despatch, his decision, his luminous judgments, tend to give a new character 
to the Court of Chancery. The forms of the Court are yet new to him, and it 
is not to be expected that in a moment he is to be a master of all the technicali- 
ties, many of which are absurd ; but he has shown what a powerful mind is 
capable of when united with perseverance and regularity. If my Lord Brougham 
should continue Chancellor for a sufficient period to become thoroughly 
conversant in all the forms of the Court, it may be hoped that his '^ master 
mind" will effect that reform which is so imperatively called for. The youth 
who, on entering his teens, with his shirt collar still open, attracted general 
attention in the Speculative Society at Edinburgh, and astonished sages, is 
calculated by his matured talents and extended range of mind to be the orna- 
ment of Chancery ; but he must not allow himself to be seduced or intimidated : 
he must not too readily place his confidence in those whose interest it is to 
deceive him. The Chancellor has chosen a commission, or council, of his own, 
to advise and prepare measures of reform. This, uninformed as he must be 
of the details of the Court, and anxious to remedy the evils arising therefrom, 
was perhaps the best thing he could do, if his selection of council should be 



24 

happy; but even these gentlemen must be watched. If thejrare honest, tlis 
public muit strengthen their hands : if the; attempt a second imposition, tliey 
must be called to account. I give their names, aod regret not to find among 
them the person who, from his superior independence, his high philosophical 
mind, and acknowledged experience of the practice of the court, seems to me the 
most fitted — Henry Bickersteth. This appears a sad omission. They are four: — 

Sir William Home, the Solicitor- General. As an official person, whose posi- 
tion fetters his acta, is not a happy selection, and though a most excellent 
person, yet from his known indifference to reform, oi ever having troubled him- 
self with the subject, is one of the last persons at the Chancery bar whom the 
Chancellor should have named. The compliment p^d to official dignity in this 
appointment too plainly shows how erroneously commissions of reform are chosen, 

Mr. Courtenay, Patentee of the SubptBna Office, late master in Chancery, 
DOW clerk of the Houseof Lords, one of the best and least onerous places of the 
law. He wasoneof the abortive commissioners of 1824. 

Mr. Merivale, also one of the old commissioners, a highly-respectable person, 
not extensively known in practice, and naturally tainted by bis concurrence la 
tlie " Mockery Repoit." 

Mr. Speoce, the only known and pledged reformer of the Court who is of this 
council, and it cannot be doubted wiU do bis duty, though he be a memiwr of Par- 
liament, and bound to party plans. It is not requisite to be a Radical or Whig 
to be a reformer. A Tory may be an honest and steady reformer, both in and 
out of the House, when he has the conviction that such a reform is imperatively 
required. This council, composed as it is, does not inspire great confidence. 
Has the appointment of the present council removed the apprehension that 
another batch of " orders" may not appear, equally useless as the last ! Will 
itnotbetheworkofmen who are not sufficiently conveieant in practical details! 
The suitor, with his solicitor's bill in hjs hand, .could give instruction to the 
council, and teach it the most practical lesson of amendment. 

No reform can be considered real and efficient which does not put an end to 
the first great fraud on the suitors,— that of combining in one person the judge 
of the court, the political minister, and the bead of the House of Lords, who is 
to sit and hear appeals from his own judgments. The consequence is, that the 
head of the Court has only half a judge's time to give; that he is generally se- 
lected for qualities which have no connexion with hie Court; that he is gene- 
rally, at first, igDorant of his business, and too often learns his A B Cat the cost 
of the unfortunate suitor. It has been lately seen that Sir Anthony Hart was 
removed from the Cbancellorsbip of Ireland, not because he was not a good 
judge, but because he could not he an able assistaat to the ministers in politics, — 
the very reason why to the suitors he was the most preferable Chancellor. 

The umt great object of reform is to reduce the present incomes of those 
officers of the Court who are positively useful (abolishing one half as purely 
mischievous), to half, or in some cases to a third, of what is now received ; to 
preclude masters in Chaoceryfrom having a seat in Parliament ; to give them 
as ample salary, that good and working men might be secured, but not so great 
as to hold out prises for personal or public jobs. 

Tiie income of the Chancellor should be liberal, and commensurate with his 
high office. If 10,000/. a year t>e considered requisite for the Lord Chief Justice 
of the King's Bench, a larger sum cannot be refused to the Lord High Chan- 
cellor; but the salaries of all the great law officers require remodelling, they 
are now much higher than they oi^ht to be, and must he reduced. I would not 
be niggardly ; but I cannot recommend extravagance. 

Felhiii. RADICAL. .-- 
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